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August 16,2006 

TO: ALL INTERESTED PARTIES 

FROM: KAREN E. CREMER 
STAFF ATTORNEY 
SOUTH DAKOTA PUBLIC UTILITIES COMMISSION 

Re: In the Matter of the Application by Otter Tail Power 
Company on behalf of Big Stone I 1  Co-Owners for 
an Energy Conversion Facility Permit for the 
Construction of the Big Stone II Project 
Docket EL05-022 

Dear Folks: 

Enclosed each of you will find a copy of Staffs Answer to Petitions for 
Reconsideration in the above captioned matter. 

This is intended as service upon you by mail. 

Very truly yours, 

(LC. kw, 
~ h r e n  E. Cremer 
Staff Attorney 

Enc. 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION BY ) STAFF'S ANSWER TO 
OTTER TAIL POWER COMPANY ON ) PETITIONS FOR 
BEHALF OF BIG STONE II CO-OWNERS ) RECONSIDERATION 
FOR AN ENERGY CONVERSION FACILITY ) 
PERMIT FOR THE CONSTRUCTION OF THE ) EL05-022 
BIG STONE II PROJECT i 

An evidentiary hearing was held beginning on June 26, 2006, and concluded on 

June 29, 2006, in the above-captioned matter. The Commission issued its Final 

Decision and Order; Notice of Entry on July 21, 2006. On July 28, 2006, lntervenor 

Stueve filed a Notice and Application for Reconsideration. On August 3, 2006, 

Applicants filed its Answer to Petition for Rehearing. On August 14, 2006, lntervenor 

Stueve filed a Notice and Application for Reconsideration Second Application. Pursuant 

to ARSD 20:10:01:30.02, Staff makes this answer to Intervenor Stueve's motions for 

reconsideration. Staff respectfully submits that Intervenor's Stueve's petitions for 

reconsideration should be denied and further requests to order production of any 

additional information should also be denied. 

lntervenor Stueve claims in the first petition that updated cost estimates are 

newly discovered evidence that justifies a rehearing. Staff would agree with the position 

of the Applicants that the updated cost estimates are not newly discovered evidence as 

the Commission heard and considered the possibility that the costs of the project would 

increase as  is typical in any construction project, see Findings of Fact, 7.0 ESTIMATED 

COST, #28. Staff would point out that "cost" is not listed a s  a factor in the applicable 

statues, see SDCL Chapter 49-41 B. Staff further notes that the Commission specifically 

found that "SDCL Chapter 49-41 B is not a certificate of convenience and necessity 



proceeding, and the Findings of Fact that the Commission has made in this proceeding 

regarding Applicants' description of need for the baseload generation to be provided by 

Big Stone Unit I1 pursuant to ARSD 20:10:22:08 are not intended to be nor have the 

effect of prospective findings of prudency that may arise in any future rate proceeding 

involving such investments." Findings of Fact #201. 

In the Application for Reconsideration-Second Application, Intervenor Stueve 

requests the Commission to again reconsider its Final Decision and Order; Notice of 

Entry of July 21, 2006. This request appears to be based on an allegation of newly 

discovered information regarding a carbon emissions trading market and a possible 

U.S. Supreme Court appeal involving greenhouse gas rules. 

The South Dakota Supreme Court in Basin Electric Power Co-op v. Gosch, 240 

N.W. 2d 96 (SD 1976) stated, "Applications for new trial based solely on the grounds of 

newly discovered evidence are frowned upon by the courts. In order to grant such a 

motion based solely on this ground, the applicant must demonstrate first that it is newly 

discovered evidence and secondly that it could not, by reasonable diligence, have been 

determined and produced at the trial and that it would be believed by the jury and would 

produce a different result." See also, Fullmer v. State Farm Ins. Co., 498 N.W.2d 357 

(SD 1993). Here the alleged newly discovered information is a carbon emissions 

trading market and a possible U.S. Supreme Court appeal involving greenhouse gas 

rules. Neither of these matters occurred after the hearing held in June 2006; 

reasonable diligence by Ms. Stueve would have discovered these occurrences thus 

they could have been introduced as evidence at the June 2006 hearing; there is no 

showing that either of these matters are material to the case at hand; and, Intervenor 



Stueve has not shown that even if such evidence were considered by the Commission 

that the permit would be not be granted. 

In conclusion, Staff respectfully submits that Intervenor Stueve's petitions for 

reconsideration'should be denied and further requests to order production of any 

additional information should also be denied. 

Dated at Pierre, South Dakota, this 1 6th day of August, 2006 

Respectfullv submitted 

 en E. Cremer 
Staff Attorney 
South Dakota Public Utilities Commission 
500 East Capitol 
Pierre, SD 57501 
(605) 773-3201 



BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE APPLICATION BY ) CERTIFICATE OF SERVICE 
OTTER TAIL POWER COMPANY ON BEHALF ) 
OF BIG STONE II CO-OWNERS FOR AN ) EL05-022 
ENERGY CONVERSION FACILITY PERMIT ) 
FOR' THE CONSTRUCTION OF THE BIG ) 
STONE ll PROJECT 1 

1 hereby certify that t rue  and correct copies of Staff's Answer to Petitions for 
Reconsideration were served via the  method(s) indicated below, on the 16th day of 
August, 2006, addressed to: 

(Name and Address) 

See attached Exhibit A. 

(X) First Class Mail 
( ) Hand Delivery 
( ) Facsimile 
( ) Overnight Delivery 
( X )  . E-Mail 

Staff Attorney 
South Dakota Public Utilities Commission 
500 East Capitol 
Pierre, S D  57501 
605-773-3201 



INTERESTED PERSONS LIST 

Thomas J. Welk 
Boyce Greenfield Pashby & Welk LLP 
PO Box 501 5 
Sioux Falls, SD 571 17-501 5 

Christopher W. Madsen 
Boyce Greenfield Pashby & Welk LLP 
PO Box 501 5 
Sioux Falls, SD 571 17-5015 . 

cwmadsen@bqpw.com 

Joanne M. Haase 
Boyce Greenfield Pashby & Welk LLP 
PO Box 5015 
Sioux Falls, SD 571 1 7-501 5 
jmhaase@,bqpw.com 
Attorneys for Otter Tail Power. Company 
............................................... 

David L. Sasseville 
Lindquist & Vennum, P.L.L.P. 
80 South 8th Street 
4200 IDS Center 
Minneapolis, MN 55402-2274 
dsasseville@,lindquist.com 

Todd J. Guerrero 
Lindquist & Vennum, P.L.L.P. 
80 South 8th Street 
4200 IDS Center 
Minneapolis, MN 55402-2274 
tquerrero@lindquist.com 

Attorneys for Otter Tail Power Company 

Bruce Gerhardson 
Associate General Counsel 
Otter Tail Corporation 
215 S. Cascade St. . 
PO Box 496 
Fergus Falls, MN 56538-0496 
bgerhardson@ottertail.com 



Attorney for Otter Tail Power Company 

Mark Rolfes 
Project Manager 
Otter Tail power Company 
PO Box 496 
Fergus Falls, MN 56538-0496 
mrolfes@otpco.com 

Terry Graumann 
Manager Environmental Services 
Otter Tail Power Company 
POBox 496 
Fergus Falls, MN 56538-0496 
tgraumann@,otpco.com 

Erin Jordahl-Redlin 
Energy Campaign Coordinator 
Clean Water Action 
308 East Hennepin Avenue 
Minneapolis, MN 55414 

Pro se 

Carol Overland 
Overland Law Office 
P.O. BOX 176 
Red Wing, MN 55066-0176 
overland@redwin~.net 

Mary Jo Stueve 
196 East 6th Street, No 401 
Sioux Falls, SD 571 04 
mi stueve@hotmail.com 
Pro Se 



John Davidson Jr. 
USD School of Law 
414 East Clark Street 
Vermillion, SD 57069 
jdavidso@usd.edu 

Lesley J. Adam 
Attorney at Law 
Johnson-Provo-Petersen, L.L.P. 
332 Minnesota Street 
First National Bank Building, Suite West 975 
St. Paul, MN 55101 
adam.leslev@,iohnsonpetersenlaw.com 

Michael D. O'Neill 
Attorney at Law 
Johnson-Provo-Petersen, L.L.P. 
332 Minnesota Street 
First National Bank Building, Suite West 975 
St. Paul, MN 55101 
oneill.michael@iohnson~etersenlaw.com 

Attorneys for Minnesotans for an Energy-Efficient Economy, lzaak Walton League of 
America - Midwest Office, Union of Concerned Scientists, and Minnesota Center for 
Environmental Advocacy 

Elizabeth I. Goodpaster 
Energy Program Director 
Minnesota Center for Environmental Advocacy 
26 East Exchange Street Suite 206 
St Paul, MN 55101 
bgoodpaster@,mncenter.orq 
Attorney for Minnesotans for an Energy-Efficient Economy, lzaak Walton League of 
America - Midwest Office, Union of Concerned Scientists, and Minnesota Center for 
Environmental Advocacy 

Steven Clemmer 
Clean Energy Program Research Director 
Union of Concerned Scientists 
2 Brattle Square, 6th Floor 
Cambridge, MA 02238 
sclemmer@ucsusa.orq 



Michael Noble 
Executive Director 
Minnesotans for an Energy-Efficient Economy 
Minnesota Building, Suite 600 
46 East Fourth Street 
St Paul, MN 551 01 
noble@,me3.orq 

William Grant 
Executive Director 
lzaak Walton League of America - Midwest Office 
161 9 Dayton Avenue, Suite 202 
St Paul, MN 55104 
billqrant@,iwla.orq 

Bill Even 
State Energy Development Office , 

71 1 East Wells Avenue 
Pierre, SD 57501 

605-773-531 0 - voice 
605-773-3256 - fax 

Peter Glaser 
Attorney at Law 
Troutman Sanders, LLP 
401 gth Street NW, Suite 1000 
Washington, DC 20004 
peter.qlaser@troutmansanders.com 
202-274-2998 - voice 
202-654-561 I - fax 

Jean Koster 
South Dakota Peace and Justice Center 
21 7 32" Avenue S.E. 
Watertown, SD 57201 
sdpic@dailvpost.com 
605-881-5514 - voice 


